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1. SUMMARY

We do not grant Central Miine Power Conpany (CWP)!?!
unconditional authority to serve in the areas it has proposed in
its Phase Il filing at this tine. W invite CVP to submt a
revi sed proposal that addresses the concerns discussed in this
O der.

We al so determne that it does not serve the public interest
at this tine to authorize a second utility to serve in the
Bat h/ Brunswi ck and coastal area or in those areas for which
Bangor Gas Conpany L.L.C. (Bangor Gas) is presently authorized to
serve. We will revisit this finding as we are presented with
proposal s purporting to add value to the service provided to
these areas, or if the authorized utility fails to provide
service in a tinely manner. \Wen revi ewi ng such proposals, we
wi || consider whether the proposal will result in an economc or
service benefit.
1. PROCEDURAL HISTORY

The Procedural History is contained in Appendix Ato this

Report.

!CWP filed this application on behalf of its proposed joint
venture with New York State Gas and Electric (NYSEG to forma
gas utility to provide service within Maine. 1In this report we
will refer to the applicants as CwP, CWP/ NYSEG or CMP Natura
Gas (CVMP NG, the proposed nane for the joint venture.
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111. STANDARD OF REVIEW
A. Statutory Framework

Title 35-A Section 2104 requires every gas utility to obtain
conmmi ssi on approval before furnishing service in or to any
muni ci pality even if no other gas utility is furnishing or is
aut hori zed to furnish gas service. This statutory provision, as
wel | as 82105 di scussed bel ow, requires our approval to
determne, as a public interest matter, that the proposed service
will be provided in a safe and adequate manner at rates that are

just and reasonable. See Md-Maine Gas Utilities Inc., Request

for Approval to Furnish Gas Service, Docket No. 96-465, (granting

Md Maine prelimnary or conditional approval to serve in the
muni ci palities of Bangor, Brewer, O d Town, O ono, and
Veazi e) (Mid-Maine), Order dated March 7, 1997 at p. 6.

Section 2102(1) requires a public utility to obtain the
approval of the Comm ssion before it may furnish service “in or
to any municipality in or to which another public utility is
furnishing or is authorized to furnish service...”

Thi s provision appears to be applicable to any authorized
public utility, regardl ess of whether it was authorized prior to
or subsequent to another authorized public utility. By requiring
the comm ssion to nonitor and affirmatively approve entry into
(i.e. furnishing service in) any municipality once another public
utility has done so, the Legislature assigned the conm ssion

control over the entry and provision of nonopoly utility service
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in any area. Consistent with the regulatory schene outlined in
Title 35-A this control guards agai nst the devel opnment of
duplicative or uneconom c, or otherw se adverse, facilities and
servi ce.

Section 2105(1) further states:

.... ho approval required by 2102, 2103, or
2104 and no license, permt or franchise may
be granted to any person to operate, nanage
or control a public utility named in section
2101 in a nunicipality where there is in
operation in a public utility engaged in
simlar service or authorized to provide
simlar service, until the comm ssion has
made a declaration, after public hearing of
all parties interested, that public
convenience and necessity require a 2nd
public utility.

(enphasi s added.)

G ven that at least one utility is already authorized to
serve in all areas of the state -- and therefore in all areas
where CWP seeks unconditional service authority -- we wll
exam ne the evidence presented in this proceeding to determ ne
whet her, in our judgnent, the public convenience and necessity
require the authorization of a second utility to serve the areas

in question.? As we have noted previously in this proceeding,

2Northern’s statew de service authority derives from Northern
Uilities, Inc., Re: Petition for consent to furnish natural gas
servcie in and to any city or town in the State of Maine, U
#2782 (June 27, 1969). Bangor Gas, the other entity that
currently has unconditional service authority in Maine (for five
muni ci palities in the Bangor area), obtained authority in Bangor
Gas Conpany, L.L.C., Petition for Approval to Provide Gas Service
in the Greater Bangor Area, Docket No. 97-795, Order (June 30,
1998) .
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this determnation may turn on issues of fact and policy as we
consi der each area of the state.?

As applicant, CWP has the burden to show that there is a
need for another utility to serve in areas in which it proposes
to serve. However, as we noted in our Order Ganting Northern's
Motion for Reconsideration, Northern (or the previously
authorized utility contesting an application) nust show that it
can and will adequately address the area’s service needs.
Therefore, need exists if the incunbent utility is not providing,
and has no reasonably certain plan to provide, adequate service
to neet the needs or demands of the area.

In addition, the Conm ssion nust determ ne whether the
applicant’s proposal nerits approval on its own terns, i.e.
whether it is feasible and cost-effective, and serves the public
interest. See Mid-Maine at p. 6.°

These standards wi Il guide our review of applications

subnmitted pursuant to 35-A MR S. A § 2105.

3See Order Granting Northern's Motion for Reconsideration, My
14, 1998 at p.5.

* The M d-Maine Order at p. 6 states:

We find the standard for approval under
either [8 2104 or 2105] is the same. Under
both statutory sections, the Conm ssion nust
determ ne that the grant of authority wll
pronote “safe, reasonable, and adequate
services at rates which are just and
reasonabl e to custonmers and public
utilities.” 35-A MR S. A § 101
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B. St at enent of Commi ssion Policy Regarding the
Devel opnent of Gas Distribution Systens in Mine

Over the last few years there have been dramati c changes in
the prospects for increased availability of natural gas to the
State of Maine. \Whereas Miine has been at the end of the
national natural gas transm ssion systemw th one established
| ocal distribution conpany (LDC), it now enjoys the prospect of
hosting two new i nternational pipelines bringing new gas supplies
t hrough, and to, nuch of M ne’s devel oped area. Thi s has
created a vibrant interest in the expansion of natural gas
infrastructure and service in Maine, resulting in numerous
applications for service authority for various regions of the
state by woul d-be | ocal distribution conpanies.

Qur task, starting with Md-Maine Gas Utilities, Inc.’s
(MM3U s) application for prelimnary service authority to serve
in the Bangor area in 1996, has been to identify and establish
the best public policy for allocating service authority
consistent with our statutory obligations. See Mid Maine. Qur
goal s include encouragi ng and pronoti ng the devel opment of gas
infrastructure and assisting in bringing an additional fuel
source to the broadest array of custoners that is economcally
support abl e.

I n Mid-Maine, the Comm ssion stated that it woul d consider
granting multiple service authority applications in discrete
areas of the State if all project proposals were sound. The

expectation was that market forces would -- and could better --
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determ ne which of the certificated entities would actually serve
in a given area. Because of the strong narket presence of oi
and electricity as well-established fuel alternatives in Muine,
natural gas is subject to substantial conpetitive price pressure
fromthese alternatives.

After much evidence and debate throughout this and simlar

proceedi ngs (e.g., Bangor Gas Conpany L.L.C., Petition for

Approval to Provide Gas Service in the G eater Bangor Area,

Docket No. 97-795 Order (June 30, 1998) (Bangor Gas)), we are now
persuaded that |ocal distribution service -- that is, the “pipes”
and transportation service, not the natural gas commodity -- is
not best selected for entry to an area by the nmarket and soci et al
forces that would cone into play in the organi zation and start-up
of an LDC. Rather, local distribution service retains the
hal | mark characteristics of a natural nonopoly. The installation
of natural gas infrastructure is capital intensive, enjoys
econom es of scale, and nore than one such investnent in an area
cannot generally be econom cally supported. Moreover, even if
| oad could support two utilities, the total cost of service would
be hi gher where two utilities exist. Fromthis we conclude that,
as a general matter, allowing nore than one LDC to serve an area
Will result in uneconomc duplication of facilities and | ost
econom es of scale.

Moreover, if custoners are the selecting mechanism it

appears likely that only the | argest custoners woul d have any
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real |everage in determning which utility would succeed in
becom ng established in an area. Beneficial deals and discounts
to |l arge customers could work against small customners;
conpetition anong potential providers could drive discounts to
the larger customers to deeper levels. These discounts would, to
t he extent possible, be funded through the rates of smaller
custoners.

Local permtting officials or elected officials are al so not
in a position to determ ne which, anong potential distribution
utilities, could best serve an area. Representations of proposed
utilities should be tested for soundness; policies should not
create incentives that may jeopardi ze safety or adequacy of
service to an area. Races to the trench, by all accounts, appear
ill-advised.

Consequently, we conclude that econom c efficiencies and the
public interest in safe and adequate service and facilities
warrant orderly devel opnent, with entry by a utility into a
service area supervised by this Comm ssion

The policy explored in Mid-Maine has, however, inspired
lively conpetition for service authority franchi ses before this
regul atory agency, denonstrating that there is significant val ue
in conpetition at this level. The policy has encouraged
aggressive and i nnovative proposals for devel opnent of service to

previ ously unserved areas.
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We do not preclude authorizing nore than one distribution
utility to serve wwthin a given municipality if the facts
denonstrate that two utilities are in the public interest. W
recogni ze that there may be circunstances where a shared service
territory makes sense. However, we find no evidence before us at
this time to support allowing two | ocal distribution gas
utilities to actively conpete to provide service to the sane
municipality. W will continue to explore this possibility as
proposals are presented to us for review

Wth this policy framework in mnd, we will consider the
i ssues raised in this proceeding.

C. Suspension of Service Territory Authority

CWP seeks authority to serve in several areas in which
Northern Utilities, Inc.”s (Northern or NU has had service
authority for nearly 30 years but does not currently furnish
service. See n.2. Promnent anpong these areas is the
Bat h/ Brunswi ck area which, Northern argues, it has been pl anning
to serve and which is contiguous to its existing system

The O fice of the Public Advocate (OPA) argues that the
Comm ssi on shoul d suspend Northern’s authority to serve in these
areas and, in its stead, CWP should be granted authority to serve
them This is because OPA believes that the risks to consuners of
allowing two LDC s to devel op the sane area outwei gh any

benefits. OPA Brief at 13.° These risks include: the possibility

®>Al t hough OPA bases its recommendation on its belief that it is
poor public policy to grant nore than one LDC service authority
inannicipality, it then argues contradictorily in its Brief
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of inefficient expenditure of resources, the negative effects of
utility failure, the substitution of municipal permtting
officials for utility regulators in controlling devel opnent of
utility service, and inviting “bidding wars” to secure critical
anchor | oads with adverse inpacts on snmall consuners’ rates.

The Towns al so urge the Comm ssion to exercise its authority
to prevent potentially harnful “trench warfare” that would |ikely
occur between two authorized utilities conpeting to serve the
Bat h/ Brunswi ck coastal area. Towns Brief at 9-11. Accordingly,
the Towns suggest that the Conm ssion decl are that

in general, once an LDC begins providing

service in a given town, the burden should

shift to any other LDC to denonstrate that

conpetitive service in that nmunicipality wll

be in the public interest; i.e. it wll

result in better service available to nore

custoners at conpetitive rates, and not

poorer service to fewer custoners at higher

overal | rates.
Towns Brief at 11. |In other words, the Towns argue, “Northern’s
authority to serve the Towns should be nodified to be nmade
essentially ‘conditional’.” Id. As such, the Towns expl ai n,
Northern could not commence construction until it presents and
t he Comm ssi on approves specific construction, nmarketing,

financial, and resource plans, such as have been reviewed for

CVMP/ NYSEG in this proceeding. |d.

that it “cannot oppose granting CVP a certificate in the Bangor
area” because it was wi thout an “evidentiary or procedural basis”
to do so. OPA Brief at p. 16. Logically, sound public policy
woul d apply equally to both areas.
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Wi | e our decision here does not require that we take the
steps recommended by the Towns, because this issue may arise in
future proceedings, we wll state our support for this proposal
in concept. The requirenent suggested by the Towns appears
consistent wth the | anguage of Section 2102 that we noted above
that requires the Conm ssion to approve the expansion of a public
(gas) utility into a municipality in which another public (gas)
utility is already authorized to serve. See Section IIl.A of
this report. It also provides a fair and consistent policy with
respect to how we exercise our authority in supervising and
approving the furnishing of public utility service to
muni ci palities. Additionally, pursuant to 35-A MR S. A 88 1321
and 1322, we can reopen our orders granting service authority and
nmodi fy them as we determ ne warrant ed.

IV. OVERVIEW OF CMP/NYSEG”S PROPOSAL
On February 23, 1998, Central W©Maine Power Conpany (CWP) and

New York State Electric & Gas Corporation (NYSEG, filed a
request for unconditional authorization to furnish gas service to
Bet hel , the Wndham area, the greater Augusta area, the greater
Bangor area, and the Brunsw ck, Bath, and southern coastal area.
Direct Test. of Quinby/Kelley at p.3. The filing reveals an
anbitious plan to bring natural gas service to these areas by
1999. Included in the filing is the testinony of 12 CW and
NYSEG wi t nesses dealing with a variety of technical topics. Mich

of the information contained in the filing has been designated as



Exam ner’s Report - 14 - Docket No. 96-786

confidential and only the O fice of Public Advocate (OPA) and
Commi ssion Advisory Staff have had access to all the data.

CVP NG proposed to undertake the construction activities
necessary to begin serving custonmers in Bethel, the
W ndhan! St andi sh and Bat h/ Brunswi ck areas begi nni ng Novenber 1,
1998, contingent on Conm ssion approval in May of 1998. In an
attenpt to hold its construction costs down, CMP NG has entered
into “alliance” contracts with contractors in which the conpany
and its contractors work as a teamtowards a comon objective of
overal |l project success. OCM has attenpted to use |ocally-based
contractors to the maxi num extent possible.

The Conpany’s rates have been designed to be conpetitive
with the price of No. 2 and (where appropriate) No. 6 fuel oil.
CVWP Gas woul d provide both bundl ed and unbundl ed (transportation)
services for its custoners. Unbundled service would initially be
provided only to custoners with daily netered capability, i.e.
generally large commerci al and industrial custoners. CMP NG
states that, if authorized to provide service in Mine, it
antici pates proposing a small custonmer transportation program at
sone tinme in the future. |In addition, the Conpany has furnished
a set of tariffs for the services it intends to offer.

The Conpany woul d of fer bundl ed sal es service custoners two
options, the Indexed Price Option (1 PO and the Fixed Price
Option (FPO), for their purchase of gas commodity. Both the |IPO

and FPO represent a neans of adjusting gas prices to reflect New



Exam ner’s Report - 15 - Docket No. 96-786

York Mercantil e Exchange (NYMEX) oil and gas market conditions.
Under the I PO a base cost of gas figure is adjusted on a nonthly
basis to reflect changes in the oil and gas commodity markets.
Each nonth, the spot nonth closing settlenent price of gas traded
at the Henry Hub is averaged with a No. 2 heating oil spot nonth
closing settlement price.® The resulting price is called the
“Total Settlenment”, and the “1PO Adjustnent” is the adjustnent
necessary (positive or negative) to raise or |lower the base price
to the settlenent price.

The FPO adjustnent is a |longer term adjustnment which works
in a manner simlar to the PO but which uses NYMEX futures
contracts rather than nonthly closing spot prices in order to
lock in prices for longer periods of time. Custoners choosing
the FPO woul d be able to select gas price contracts ranging in
length fromthree nonths up to two years. The purpose of
including oil prices in with gas prices is ostensibly to provide
custoners assurance of the conpetitiveness of their gas prices.
CVMP NG s plan obviates the need for seasonal cost of gas
adj ust ment proceedi ngs because gas prices are either adjusted
monthly, or are locked in by the futures market.

CMP NG s nongas distribution service prices’” were nultiplied
by the forecast gas throughput in Confidential Exhibit RDA-7 to

devel op forecast revenues. The revenue forecast was then used

®After the $/gallon units have been converted to $/thermin order
to make the units equival ent.

"The Conpany’s Exhibits hold the prices constant for the study
period alt hough CMP NG has nmade no prom ses to maintain these
prices.
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along with a cost of service study to forecast earnings over a
si x year period.

V. ANALYSIS OF PROPOSAL
A Cost of Service and Rate of Return Studies
As discussed in Section Il1.B. above, before awarding

uncondi tional authority to furnish service as a public utility,
we nust determ ne whether CVMP NG s project proposal merits
approval on its own terns -- i.e. whether it serves the public
interest by providing service that is safe and adequate at
reasonabl e rates.

The testinony and Exhibits of CMP NG wi t nesses Adans,
Canfield, and George describe the total project and area-specific
rate of return, revenue projections, and cost of service
estimates. W will comment on those areas of the proposal that
are inportant to our determ nation herein.

1. Cost of Service

CVWP NG estinmates its cost of service by conbining the
area-specific construction cost estinmates with estinates of gas
operation and nai nt enance expense devel oped in Exhibit ACG6. In
addi tion, depreciation, interest, and Federal and State |ncone
tax expenses for each area are included in the cost of service
cal cul ati on.

The follow ng el enents of project cost require
particul ar comment as they contribute to the basis for our
fi ndi ngs herein.

a. Construction Costs




Exam ner’s Report - 17 - Docket No. 96-786

Exhi bit EMM 6 breaks out construction cost
estimates for each project area. Estimtes of construction cost
are based on an assunption that the majority of trenching and
piping will occur during the sunmmer nonths, with construction
conplete by the 1998-1999 heating season. Eastman/M || er/ MCart hy
Test. at p. 20.

Wth respect to the Bath/Brunswick area, it is
clear that the initial construction schedul e assunptions no
| onger apply. It will take approximately five nonths after being
granted authorization to serve and fulfilling other necessary
preconditions for CVP to have an operable gate station at
West br ook, a necessity for service to the Bath/Brunsw ck area.
Tr. at G271. Kelley and Qui nby acknow edge that construction
activities wll be delayed possibly into 1999. Tr. at G 59.

Construction delays will increase project area
costs. According to Northern's witness Cote, many of the towns
under consideration prohibit street openings after the hot
asphalt plants have closed in Novenber or Decenber. These
prohi bitions and the scarcity of asphalt will increase the cost
of | ate season construction. Tr. at H 181. Based on the record,
it is unlikely that CMP NGw |l be able to deliver gas to the
communities in 1998 as projected. Should CVMP NG succeed at
constructing the facilities in 1998, the construction costs in

Exh. ACG-3 will increase to account for | ate season construction
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This upward adjustnment to construction costs will decrease

overall project rate of return.

b. Gas Operation and M ntenance (O&W Expenses

Gas &M expenses represent about of the proposed gas
utility’s annual expenses.® Were possible, gas O&M expenses
have been broken down into direct costs by specific project
areas. Certain gas O&M costs however, are assigned to each area
based on the area’ s share of projected net revenues, year-end
plant in service, and directly assigned expenses.

CVMP NG wi t nesses state that their project gains
i nportant econom es of scale frominclusion of the entire area
CVMP NG proposes to serve. See Towns Exh. #2, 01-NU 03 and
01-NU-07. In order to preserve these econom es, they urge
approval of the entire proposed service territory. As detailed
bel ow, these w tnesses did not denonstrate these particul ar
econom es of scale, and our review of the record does not support
their contention.

First, allocated costs represent approxi mately of
the total gas O&M costs. See Confidential ACG 6, p. 1. It nay be
inferred, therefore, that any econom es of scale nust derive from
this portion of total costs because they are costs whi ch cannot
be directly assigned. This being so, we conclude that the

econom es of scale are relatively small since they are based on

8 Note for purposes of discussing return on equity: annual
expenses includes the annual interest expenses expressed on Exh.
ACG 3 p. 1.
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savings froma relatively small pi ece of the annual
expense pie. It is even less clear whether, if CVMP NG does not
receive approval to serve in areas that appear to prom se smaller
t han average returns, ! the balance will be significantly
different.

2. Marketing Assessnent
The Towns and OPA have argued that CVP NG shoul d

receive an unconditional certificate to serve the Bath/Brunsw ck
areas, in part based on the belief that CW wi |l have a higher
mar ket penetration or serve a higher percentage of potenti al
custoners than Northern would achieve. W do not believe, on the
whol e, that the sonewhat confused record on this issue provides
convi nci ng support for this concl usion.

CWP NG used historical penetration rates based on
NYSEG s experience in upstate New York. Simlarly, Northern used
hi storical penetration rates based on its experience when it
expanded service under normal marketing circunstances in its
current service territory.

There are sone differences over the definition of
penetration rate. Is it: 1) the percentage of potential custoners
ina nmunicipality, 2) the percentage of potential custoners in
the portion of a nunicipality where service infrastructure is

avai l abl e, or 3) the percentage of potential custoners al ong

10 See Confidential Exh. RDA-7.
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installed mains? All of these uses can be found in the record,
often without distinction. Because in many nunicipalities in
both NU s and NYSEG s service territories only a portion of a
muni cipality is served, it is clear that the first definition
wll often not be a useful neasure for current purposes.

| f we assunme that the installation of mains is based on
a prior econom c assessnent, the third definition is probably the
best neasure of the LDC s marketing success. Two simlar
utilities should arrive at roughly the sane econom c assessnents.
It would seemthat the second definition will reflect differences
in the spatial distribution of |oad, nore than marketing success
or the economcs of main |ocation, which seens to be the nore
inportant issue in estimting market potential or assessing
mar keti ng success. W nmake no attenpt to sort out the record here
but request that all parties be clear and explicit in any future
presentations of penetration anal yses.

If it were true that NYSEG s penetration rates are
hi gher than NU s, when appropriately conpared, would it follow
that CVP NG woul d serve nore custonmers than NU in the
Bat h/ Brunswi ck areas? W think not. The accuracy of penetration
estimates based on historical data will depend on the degree of
simlarity between the historical situation and the expansion
situation. NU s conparisons (as descri bed above) are clearly

based on greater simlarity to Maine market circunstances than
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NYSEG s. This is reason for concern that NYSEG s marketing
assessnents could be overly optimistic.

| ndeed, since both utilities would charge simlar
rates, would be nmaking simlar econom c assessnents of the sane
possi bl e main | ocations, and would be marketing to the sane
custoners, there is little reason to expect significantly
di fferent nunbers of custoners to be served. Utimtely, what
will drive the expansion of gas infrastructure in Maine is the

econom cs of providing gas service. In fact, both CVMP/ NYSEG and
Nort hern deci de which | oads to serve based on econonm c anal yses.

That’ s what you do when you' re actually
constructing is you re |ooking at actual
custoner interest, which certainly drives how
fast you go and which areas you go
into....Certainly the economcs aren’t there

if there isn't customer interest.

Kelley, Tr. at G 169. Northern recognizes this simlarity.

Thus, the two conpani es have virtually
identical plans for subsequent increnental
expansions in the markets to be served.

Northern Brief at 15.

Moreover, NU has commtted to serving these areas,
regardl ess of whether anchor custoners are secured. CMP NG has
stated that service wll depend on finding anchor |oads and ot her
factors. This difference in commtnent could lead to significant

differences in the nunber of custoners served.

"MODA argues for a simlar conclusion, based on the anticipated
responses of oil and electricity providers to conpetition from
gas. MODA Brief at p. 12.
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Finally, we will comment on CVMP NG s use of maps in its

presentation to the Towns. !> These maps, show ng areas proposed
to be served in yellow, were apparently instrunmental in |eading
the Towns to believe that CMP woul d serve nore custoners. Towns
Brief at 6. At hearing, the CMP NG wi tness acknow edged t hat
sone of the yellow areas in the Brunswi ck map, such as Pl easant
H Il Road, would clearly not be served in the near term since
there is no load there to speak of and stated that the | ocation
was included in the yell ow area because of potential |oad. This
deci sion appears arbitrary, since alnost any |ocation could have
potential and no reason was gi ven why ot her roads, such as Mere
Point, were not included. CMP NG evidently considers these naps
to be non-m sl eading; the Town’s Brief suggests the opposite.

In sum we find reason for concern that CVP NG s
mar keti ng assessnent may be overly optimstic, again calling into
guestion the economc viability of its proposal, and we find no
convi ncing basis for the conclusion that CMW woul d serve nore
custoners than NU

3. Revenue Proj ections

CVMP NG s projected revenues are based on the custoner
penetrations, |oad usage, and expected margi ns of each custoner
cl ass. Adans/Canfiel d/ George Test. at 4. Specifically, the
revenues are a direct function of the rates charged and vol unes

transported. Confidential Exh. RDA-7. As such, CMP NG s revenues

2 They were, thereby, released to the public.
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are subject to the flaws in the custonmer penetration assunptions
di scussed above.

CVP NG wi t nesses have offered contradictory testinony on
whet her penetration assunptions, and therefore revenues, include
the | oss of custoners to conpeting LDCs such as Northern and
Bangor Gas.®® Qur review of the marketing materials indicates
that CVMP NG has not included the conpetitive effects of other gas
utility franchi sees. Conpetitive effects would reduce revenues
and further reduce total project rate of return.

4. Rate of Return and Financial Viability

CMP NG s projected rates of return for the entire
proposal are provided in Confidential Exhibit ACG 3.
Confidential Exhibit ACG 5, pages 1 through 30, contain the
area-specific rate of return calculations for all nmunicipalities
included in CM NG s Phase Il certificate request. Aside from
CVP NG, Comm ssion Advisory Staff and the OPA were the only

parties with access to this material.

CMP NG s brief asserts,

BCWMP NG states that it did not expect to be awarded an excl usive
franchise to serve in its proposed areas yet all of its project
cal cul ations are based on total potential custoners in each area.
CWP witness Kelley also stated that they would not expect that it
woul d be economically viable for CMP NG to serve only part of an
area, such as Bat h/Brunsw ck, sharing the area with anot her gas
utility.
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The proposed rates were subsequently tested
against a rate of return study consisting of
a forecast of what CMP Natural Gas has
projected as the costs and revenues of the
expansi on projects. This analysis permtted
CWP Natural Gas to conclude that the proposed
rates woul d support the construction and
operation of the proposed system over a
six-year tine frane.

CWP Brief at 10.
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CVMP' s response to 03-0OPA-17 (Towns Exh. #2) further shows
that the achi evenent of adequate returns is highly specul ative
and |likely dependent on recovery over a term/longer than six
years.

B. Rate Plan

In this section we wll exam ne sonme features of CV' s
rate proposals that have been rai sed and upon which we do not now
finally rule, in order to assist CMP NG in preparing a revised
proposal that addresses concerns expressed in this Oder.

Due to tine and resource constraints, we have not
conducted an in-depth review of CMP NG s proposed terns and
conditions of service. Besides the features discussed here, the
details of proposed Terns and Conditions for CVMP NG woul d require
further review, either in a conpliance or further proceeding for
review of a revised proposal .

1. Confidential Treatnment of CMP' s Rate Proposal

The Towns conplain in their Brief that they have been

precl uded froma neani ngful review of nmuch of the inportant

“We woul d consider MODA's issue regarding the “Service Contract”
section of CVP NG s Terns and Conditions in that review Brief,
pgs. 13-14.
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i nformati on regarding CMP' s proposal because of the
confidentiality restrictions. |In particular, the Towns note
The Towns have had a very limted opportunity
to review the applicant’s proposed rates, as
specific rates were subject to a protective
order. As CMP/NYSEG s rates will presumably
soon become publicly filed tariffs, keeping

this information from public access during
this proceeding nmakes little sense.

Towns Brief at 5. W agree. However,it is not obvious that the
Towns woul d have been precluded fromaccess to this information
if they had requested a nodification of the protective order.
We note that the Towns intervened very late in this case,
approxi mately one week prior to the hearings. As a result,
perhaps the all involved sinply overl ooked the fact that the
Towns did not have access to this information.?

As a general rule, we agree that proposed rate
i nformati on should not be proprietary and withheld fromparties
such as the Towns if it wll be the basis for approved rates. In
this case, CWP NG sought protection, initially, of rate
informati on and other details of its marketing and busi ness pl an,
in order to keep conpetitors from gai ning an undue conpetitive
advantage. Later, all parties except MODA (and the
| ate-intervening Towns) were allowed access to this information.

Qur regulatory policy is to keep the m ni num necessary

®Under the terms of our standard protective orders, any party may
seek to have information renoved fromthe protective terns where
warranted. The Exam ner received no requests fromthe Towns.

YOr there may have been ot her reasons that the applicants w shed
to keep the information proprietary fromthe Towns that have not
yet been articulated to the Bench.
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i nformati on confidential because of the obvious public interest
in the issues that cone before us. CM is now on notice that,
should it submt a revised rate plan, it is unlikely that its
details will be protected fromparties with a legitimte (i.e.
not purely conpetitive) interest in the gas utility's rates.

2. Cust oner Char ges
OPA and BGC have objected to CVMP NG s conparatively

hi gh custonmer charges. W have generally held to a rate-nmaking
principle for a custonmer charge or mninmumbill that collects al
legitimate fixed custonmer costs in a fixed charge. W nust be
convi nced, however, that all costs included are legitimte
custonmer costs. In particular, we have initial difficulty in
seeing why any portion of a distribution systemthat would be
built absent a specific potential custonmer should be considered a
cust oner cost.

The record on custoner charges in this proceeding has a
nunber of deficiencies that preclude precise analysis in this
Order. However, for clarification we can state that the general
princi pl es nmenti oned above, when applied to CVWP NG s Confidenti al
Resi denti al Custonmer M ni mum Charge Wrksheet (see OPA Exh. #6),
coul d support a custonmer charge of up to per nonth in the
first year,!® assuming that all entries in the third colum are
accept abl e.

3. Composi tion of Base Rates

¥ The actual charge approved would likely be based on greater
than a 1-year period.
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Vari ous objections have been nade to CVMP NG s “base
rates,” including the inclusion of gas costs. W have all owed
the inclusion of gas costs in base rates, provided the utility’s
terms and conditions nmake it clear to custoners what costs are
for gas and what costs are for local distribution.*® Simlarly,
we have no objection in principle to including legitimte
upstreamtransportati on and storage costs in gas costs, again
provided that the utility’'s terns and conditions nake these cost
distinctions intelligible to custoners, especially for the
pur pose of assessing their options under gas-on-gas conpetition
and unbundl ed services. However, given the current novenent
toward unbundl ed services and rates designed to foster gas
comodity conpetition, we may W sh to consi der changes in the
presentation of gas costs and rate information that wll
facilitate custonmer understandi ng and enable themto participate

effectively in conpetitive unbundl ed gas commodity markets.

4. Late Coll ection Fee

CVMP NG s proposed |ate collection fee of $98, is so far
out of line with existing utility late collection costs in Mine
and nationally that we doubt that it is truly cost-based.

However, even if we ultinmately determne it to be so, we would
likely not approve it. |If a theoretical case could be nade for

significantly higher-than-historic |late collection charges (i.e.

®Northern’s current, but not its proposed, base rates are
designed in this manner.
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a reasonabl e cost-basis), customer acceptance may require that
i ncreases be phased-in gradually over tine.

5. Gas Costs

We are concerned that CMP NG s gas cost projections are
overly optimstic and that it has not factored in necessary
supply costs. NU states in its Brief that CMP NG s gas costs nmay
be understated, since they are |less than NU s actual costs, and
suggests that this nmay account for sone the instances where CW

bills are | ower.

in devel oping its gas

cost projections and gas price indices.

In order to assure that custoners will not be subjected
to higher than projected gas costs, we would require a nore
conpl ete denonstration of the basis for CVMP NG s gas cost
projections, including detail on howit would obtain suppl enental
supplies and what effects this would have on overall gas costs.
As currently presented, we find CV’' s proposed gas supply cost
estimates unrealistic and inconplete.

6. FPO and 1 PO Gas Pricing Options
We have a number of concerns regarding CVP NG s FPO and

| PO gas pricing options. |In particular, we are not convi nced

that Henry Hub futures or spot prices can be relied on to predict
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CVMP NG s gas costs, which will be incurred (at least in part) in
different supply regions, especially Sable Island and western
Canada, under conpetitive conditions that are yet to be observed.
Simlarly, we doubt that NYMEX oil futures or spot prices wll be
good predictors of CVMP NG gas costs. Unbundling and gas-on-gas
conpetition will be distorted if CMP NG gas prices do not reflect
its market gas costs. See Van Lierop Test. at 5.

It is also possible that differences between actual gas
costs and gas revenues derived froman oil/gas average price
coul d cause CMP NG to have sone preference between sal es and
transportation service. At this tinme, a nore direct treatnent of
gas costs (such as a traditional CGA), or alternatively, with a
mechani smthat would allocate the risk of under- or over-recovery
bet ween sharehol ders and ratepayers, is nore appropriate. As
presented, the FPO and I PO price options sinply introduce an

addi tional set of avoidable uncertainties into a proposal that,
of necessity, involves many unavoi dabl euncertainties including

t he nunber of custoners, revenues, and costs. It may be that in
the future, after gas markets available to Maine LDCs and

mar keters have stabilized, pricing options of this kind could
becone attractive.

C. Corporate Organi zati on

Bangor Gas argues that CVP may not at this tinme receive any
authority beyond conditional authority because the entity

purporting to provide gas service (CMP NG has not been created
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and SEC approval of CMP' s proposed corporate reorgani zation into
a hol di ng conpany structure has not been approved by SEC. CMP
reported at the end of hearings that it does not know when an SEC
ruling will be issued. Tr. G 127-130.

CWP argues in brief that the matter of its formal corporate
organi zati on can be easily resolved sinply by having the
Comm ssion nodify its order in Docket No. 98-077 to permt CWP to
create and own a gas conpany subsidiary on a tenporary basis
until the final approval of the SEC for the hol di ng conpany
reorgani zation i s obtained.

We have consi dered and approved CVMP' s proposed
reorgani zation, the formati on of and investnent in subsidiaries
under a hol di ng conpany structure for the purpose of becom ng a

gas utility in Maine.?® See Central Miine Power Conpany,

Application for Approval of Reorqganizations, Affiliated |nterest

Transactions and Sale in Connection with Gas Ventures, Docket No.

98-077 Orders dated May 1, 1998 and June 10, 1998 (approved
formati on of subsidiaries of holding conpany and perm ssi bl e

investnment limtations). See also Central Mine Power Conpany,

Request for Approval of Affiliated Interest Transaction and

Reor gani zati on and Transfer of Assets, Docket No. 97-930, Oders

dated May 1, 1998 and June 30, 1998 (approving hol di ng conpany

reor gani zation).

®The approved gas-rel ated subsidiaries of the holding conpany are
Gasco and Maine Natural Gas Limted Liability Conmpany, now
renamed CVP Natural Gas. The investnent is approved fromthe

hol di ng conpany, not from CVP.
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We have not considered or approved (because CWVP did not
request that we do so) whether CWP could, in the interim form
and invest in a subsidiary to operate as a gas utility.?* 1In
order for it to do so, as noted by Bangor Gas, CMP nust submt a
request with a supporting filing for consideration by the
Commi ssion. It would be necessary to obtain information and
vi ews about CMP' s proposal before making a determ nation. The
request woul d be docketed and processed in accordance with
appropriate procedures.? Therefore, it is inpossible to know at
this time whether we would allow CMP to create and invest in a
gas subsidiary.

We agree, therefore, with Bangor Gas that under the current
regul atory status, until SEC approves the proposed hol di ng
conpany structure or until CMP obtains additional reorganization

approval fromthis Conm ssion, formation of or investnment in?

Zl'n our Order in Docket No. 98-077 at p. 9, we explicitly stated:

For purposes of this order, we approve the
transacti ons and arrangenents contained in
the Joint Venture Agreenent subject to the
condition that the Agreenent be transferred
to Gasco. W do not here approve CV' s
entering into the joint venture agreenent.
If CMP itself wants to pursue this venture,
it nmust seek separate approval of the

Conmi ssi on.

2 As governed by our Rules of Practice and Procedure, Ch. 110,
Ch. 820 (our rule on affiliated transactions), 35-A MR S. A 8707
and 708, and the Maine Admi nistrative Procedures Act, 5 MR S A

§8001.

% 35-A MR S. A Section 708(2) states: “Unless exenpted by rule
or order of the conmm ssion, no reorgani zation may take pl ace
wi t hout the approval of the comm ssion.” Section 708(1)(A)
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the gas entity is not permtted. W also agree that this posture
necessarily nmeans that CMP NG has an additional task to conplete
before it can begin to operate as a public utility. Because CW
NG appears to be working under a schedule in which weeks are
critical to its 1998 service inplenentation goals, this fact
makes it appear less likely that CvP will be able to neet its
early in-service timng goal

Wil e we applaud CVP NG with aggressively pursuing
conpetitive opportunities for natural gas distribution conpany
devel opment in Maine, the fact remains that there are necessary
preconditions that it nust neet before it can proceed as a public
utility. W sinply recognize that, at present, CVP NGis still
wor ki ng on resol ving those matters and that additional tine wll
be needed. **

D. Concl usi on

Qur assessnent of CMP NG s proposal reveals that its
estimates of construction and gas costs appear to be understated
or subject to increases. Conversely, its penetration and revenue
levels are likely overstated. Nor does CMP NG s plan appear to

be feasible on its present schedule. Finally, even using CVMP NG s

defines reorgani zation, in part, as: “any creation....of an
affiliated interest as defined in section 707....acconplished by
the issue, sale, acquisition, |ease, exchange, distribution or
transfer of voting securities or property.”

#This circunstance clearly does not result fromdelay in
processing CMP' s requests before this agency. Had CWP been
successful in obtaining SEC approval by this tine, this issue

woul d be resol ved.
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own optimstic assunptions and flawed estimates, CVMP NG has not
shown that it is likely to nmake an acceptable return on its

i nvestment over the project term Consequently, we cannot
conclude that this proposal is likely to succeed on its proposed
terms. Rather, financial success appears unlikely.

Based on the considerations identified in this Order,
we do not believe the project can be financially sustained at the
rates proposed by CVP NG This determ nation |leads to the
recognition that rate increases, insolvency, or possibly other
adverse service effects such as di m ni shed expansi on or services,
could be anticipated.?® Tr. G 65, H 80.

The fact that our assessnment of CMP NG s proposal reveals
that the proposal, as currently developed, is likely not to be
financially viable neans that that consunmers in these areas wl|
be faced with sone conbination of undesirable inpacts as a
resul t.

Much of CVWP NG s proposal and activities to date -- such as
its engineering and operational expertise? and its expansion
ent husiasm -- display positive attributes that recommend a grant

of service authority in Maine. Accordingly, we invite CVP NG to

% MODA argued that the possibility of rate increases in CMP NG s
rate plan affects the terns of conpetition between oil and gas
provi ders and creates asymretric risks that are adverse to oil
dealers. MODA Reply Brief, p. 3-4. MODA urges us to ensure that
conpetition between oil and gas will not be unfairly skewed by
regul atory effects. Accordingly, MDA argues that the risk of
its venture should be placed on the conpany, not consuners.

% As denonstrated by M. Eastnan.



Exam ner’s Report - 35 - Docket No. 96-786

correct these existing project weaknesses and present a revised
proposal to support expansion into those areas of the state in
which it denonstrates likely financial viability? and an
accept abl e operational proposal.?®
VII. ANALYSIS OF PUBLIC NECESSITY

CWP requests unconditional authority to furnish gas service
to six discrete areas conprised of various nunicipal groupings.
These areas can be summarily described as the Bath/Brunsw ck
coastal area, the Wndham area, the Augusta area, the Waterville
area, the Bangor area, and Bethel. Quinby/Kelley Test. at p.3.
Many of the areas for which authority is requested include snal
communities for which gas service would not be econom cal on a
stand al one basis w thout additional customer base or |arge
anchor custoners. Exh. K-3.

For purposes of legal and policy analysis, the six areas
i sted above can be broken down into three groups based on
econom ¢ and existing franchise characteristics. The first
groupi ng i nvol ves those areas for which an existing utility is
al ready authorized to serve and is serving nearby areas.
Northern, Maine's only operating LDC, is currently authorized to
serve the Bath/Brunsw ck Coastal Area which includes Bath, West

Bat h, Brunswi ck, Topsham Freeport, Fal nouth, Yarnouth, and

% As noted above, based on the evidence provided CVWP has not
denonstrat ed econom es of scale that would inpair its ability to
fashion a proposal to serve select areas of the state.

W woul d give careful consideration to any proposal to operate
out of NYSEG s New York base of operations.
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Cunberland, and is currently providing service to nearby
communities. Exh. QK-3. Northern presented evidence in this
proceedi ng of cost and service economes that exist for it to
expand its existing systemto provide service to “continguous” or
near by areas. ?°

A second conceptual grouping includes those areas for which
autility is already authorized to serve and has concrete plans
to serve as evidenced by construction, other denonstrable
preparations, and represents that it will serve on an
identifiable schedule. This grouping includes the “core” Bangor
Area, (i.e., the five municipalities conprised of Bangor, Brewer,
Orono, Ad Town, and Veazie) which Bangor Gas is authorized to
serve, and the Bath/Brunswi ck coastal area which Northern
proposes to serve. In June, Bangor Gas began to construct the
infrastructure necessary to serve the five-municipality, or
“core”, Bangor area upon the arrival of gas via the proposed
Maritimes pipeline in 1999. Northern proposes to serve the
Bat h/ Brunswi ck/ Freeport areas by the 1999 heating season and the
sout hern coastal area (Freeport, Yarnouth, and Fal nouth) by
Decenber 31, 1999. Tr. H 164.

The third conceptual grouping includes all remaining areas
in which an existing entity (Northern) is authorized to serve but
where no concrete plans or other evidence exist at this tinme to

denonstrate that it will commence service within any particul ar

29

See Confidential 05-Staff-05.
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period of time. See Northern's Letter dated June 24, 1998. This
groupi ng includes the Wndham Witerville, and Augusta areas,
Bet hel , and the surroundi ng communities of the Bangor area
(MIford, Hernmon, Hol den, Hanpden, Orington, and Bucksport).?3°
These areas are noncontiguous to Northern’ s existing
infrastructure (wth the exception of Wndham and its plans to
serve the area are highly uncertain. See Confidenti al
05- St af f - 05, 08-0OPA-01, and OPA Exh. #10.

Qur policy decision takes the various econom c and franchise
characteristics of each grouping into account as descri bed
further bel ow

A. The Bat h/ Brunswi ck Coastal Area

For the reasons below, we do not find that the public
interest requires a second utility and we do not authorize CVWP NG
to serve the communities it defines in its request as the
Bat h/ Brunswi ck Coastal Area: Bath, West Bath, Brunsw ck, Topsham
Freeport, Yarnouth, and Cunberland. See Exh. K3 at p. 2.

1. Cost

Northern’s existing system infrastructure runs through
adj acent or nearby communities.3 Therefore, Northern's cost to
serve the Bath/Brunsw ck and southern coastal communities wll be
lower than will be CW's. See OPA Exh.# 13 and 01- CvP- 10. The

reasons for this are as foll ows:

%BGC has al so recently requested authority to serve additional
towns in the Bangor area (Docket No. 98-468).

%These municipalities include Lisbon Falls, Lew ston, Auburn, and
Port | and.
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a. To reach consunmers in the

Bat h/ Brunswi ck/ Topsham areas, CMP woul d need
to install substantially nore mles of steel
distribution main at greater cost per foot
and at greater total cost than does Northern.
See CONFI DENTI AL CWP Exh. EMVt 6 and

CONFI DENTI AL 04- St af f-01.

b. CGW will incur additional costs because it
wll need to construct an LDC City Gate or
“take station” to obtain its gas supply. The

estimted cost of the take station

Northern will not need to incur
such costs to serve the
Bat h/ Brunswi ck/ Topsham areas. See Cote Test.
at p.6.
c. Northern would be able to provide service
at lower costs in part because it wll not
need to build service centers to provide
service to the Bath/Brunsw ck area.
Conversely, because CMP is a start-up utility
w thout an existing in-state presence, it

will need to incur these additional costs.
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The testinony of Messrs. Eastman, MIler and
McCarthy at page 14, and Exhibit QK-12

i ndi cate that new enpl oyees will need to be
hired, sonme will need to be trained, and a
service center will either need to be built

or space rented from CvP. See 02- ADV-13.
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2. Failure to Serve

Throughout this proceeding, CVWP has argued that it
shoul d be allowed to provide service in these areas because,
despite having authority to serve these areas, Northern has
neglected to do so. W are not persuaded on this point.

W are fully aware of the gas supply constraints that
Nort hern has faced and the neasures it has taken in recent years
in response to those circunmstances. In our view, Northern has
acted prudently in its efforts to contain its growh within
avai l abl e supply levels.3 There is no doubt that the potenti al
reduced | evel of supply that woul d exist w thout fortuitous
extensions of the Portland Pipe Line |ease or without the
successful conpletion of the Portland Natural Gas Transm ssion
System woul d have left Northern in a precarious position with
respect to its ability to maintain supply to its existing
custoner base. Consequently, we do not find that Northern has
negl ected to expand into the Bath/Brunsw ck or coastal areas.

We have not fully explored and will provide no further
comment at this time on the contention that Northern has
responded too slowy to the demand and i nterest that has been
devel oping in anticipation of PNGIS being in-service in |late

1998. \What is apparent on this record is that Northern is now

2 During 1997, Northern held a nunber of neetings with the

Comm ssion to discuss its contingency plan and partial marketing
nmoratorium I n Docket No. 97-311, Northern requested, and the
Comm ssi on approved, ternms and conditions enabling a noratorium
on active sales and pronotional efforts, and to allow a freeze on
connecting new services, if it becane necessary.
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nmovi ng ahead in a reasonabl e manner, taking into account cost and
system devel opnent considerations. W believe that it is clearly
in the public interest for Northern to continue this nonentum and
to endeavor to expand in a safe and adequate manner wherever
possible. W will continue to nonitor Northern' s progress to
ensure that adequate and reasonabl e gas distribution service is
made avail abl e wherever warranted within the State.

Furthernmore, CMP itself acknow edges expansion of the
gas industry in Maine has been constrained by a | ack of
interstate pipeline capacity and that expansions depend on these
new sources of gas supply being in place.

| f neither of these pipelines were

constructed, further devel opnent of a natural

gas LDC in Maine would be severely limted

and the proposed gas fired generating plants

to be constructed could not be built.

Test. of Quinby and Kelley at p. 8  Therefore, we do not find
that Northern has neglected or failed to expand its system when

condi ti ons woul d have ot herw se all owed.

3. Commitnent To Expand

Nort hern has denonstrated that it will be cost-effective
for it to serve the Bath/Brunsw ck coastal area. The comunities
of Bath and Brunswi ck are part of Northern's 1998/1999 expansi on
pl ans. See OPA Exh. #10, NU s response to 08-0OPA-01. In
addi tion, the Conpany intends to provide service to the Fal nouth

to Freeport areas in 1999. Trans. H 164.
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The devel opnent of the CMP NG systemin all areas
contained in its application is nore closely dependent on its
success at recruiting anchor custoners. Wen asked whet her CWP
NG woul d continue to develop LDC infrastructure absent contracts
with [arge custonmers, M. Kelley indicated that project economcs

would require further review. Tr. H 80.

See April 30 update to Confidential 02-CPA-16 at p. 16.

This strategy | ends an el enent of uncertainty to CVMP NG s
proposal to serve in any particular area, at least until firm
custonmer commtnents are arranged. Northern’s managenent has
gi ven specific approval to expand its systemin the Bath,

Brunswi ck, and Freeport areas without waiting to contract with
anchor custoners. Trans. H202. This difference in enphasis on
obt ai ni ng anchor custoners likely reflects the cost and ri sk
differences faced by the two entities. W find Northern's
proposal to serve the Bath/Brunswi ck and coastal area to be the

nore secure and cost effective nmanner to serve these areas.
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4. Econom es of Scal e

We have al so reviewed the estimated costs to serve the
| oads in the area and the market studies of both CWP NG and
Northern. It is not surprising to find that both conpani es woul d
attenpt to recruit many of the sanme potential “anchor” customers.
Because the market is relatively small and geographically
concentrated, we expect that the two conpani es woul d al so conpete
for many of the snmaller custoners and |oads identified in their
mar ket studies. The cost studies reveal that there is a
significant initial capital investnent required by either firmin
order to extend service to this market area. Wre we to allow
two firnms to serve in this area, the evidence indicates that the
result would be higher total costs to serve essentially the sane
| oads; a denonstration that subadditivity of costs exist in the
extension of gas service to the area. Because costs eventually
will translate into rates, it is clear that choosing the | ower
cost option to obtain the sane service best serves the public
i nterest and conveni ence.

5. Timng

Nort hern has argued that CMP NG s tine frane for
construction is not feasible and have noted contradictory
statenents nmade by CMP/ NYSEG wi t nesses regardi ng the speed with
whi ch they could construct a distribution systemand serve the
area. NU Brief at 11. W agree that a nunber of factors weigh

against CMP NG s projected tinetable, such as its inconplete
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corporate organi zation, winter construction noratoria, uncertain
anchor custoner comm tnents, and other prelimnary construction
matters. Additionally, Northern' s decision to | ower costs by
begi nning construction in the spring of 1999 appears to be
reasonable. However, in light of the custonmer and nuni ci pal
interest in the area, we urge Northern to explore the possibility
of neeting service needs of potential custoners in the

Bat h/ Brunswi ck area earlier if it can be done econom cally.

6. Rate Conpari sons

A nunber of rate conparisons between CMP NG and NU have
been offered in this proceeding. The nost conprehensive and
conparable is the joint response of CMP NG and NU to ODR- 05,
whi ch is based on a nunber of shared assunptions, although the
two utilities use different nmethods for determ ning gas costs.
The rate conpari sons consist of a series of twenty-six total bill
conparisons, where bills for assuned usage | evels are cal cul at ed
using CVP NG rates and NU rates. Bills are calculated for the
years 1998, 2000, and 2002, in order to reflect the effects of
projected changes in NUs rates (CVP NG s rates are assunmed not
to change during the entire period of the conparison).

As m ght be expected, sone total bills are |lower for CW
NG sonme are lower for NU. In a nunber of cases the conparison
shifts over tinme in favor of NU, as NU inplenents its proposed
series of phased-in rate reductions to |larger custonmers. Qur

overal |l assessnent is that these rate conparisons do not show any
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clear superiority of one utility’'s rates over the others of such
significance that our decision on whether a second utility is
required in Bath/Brunswick would turn on this issue. Even if one
was clearly superior, these rate conpari sons woul d provi de an
uncertain basis for such a decision for several reasons. First,
we note that we have not approved either of these rate

proposal s.®* |In addition, as noted above, the gas cost conponent
of the CVMP rate may be in error resulting in understated costs
and rates. Mdre inportantly, even if proposed rates were
approved, neither utility wll guarantee that they will not seek
i ncreases during the period of the conparison.

In sum we conclude that these rate conpari sons do not
provi de an adequate basis for any decision regardi ng whet her
public conveni ence and necessity requires a second utility in the
Bat h/ Brunswi ck areas. Most clearly, they do not establish any
significant deficiency in NU s proposed rates.

7. Bat h/ Brunswi ck Coastal Area Concl usion

In sum we find that Northern can provide service to the
communities that conprise the Bath/Brunswi ck Coastal areas at
| ower total cost and that Northern has denonstrated with
sufficient certainty that it will do so and that it is actively
pl anning to construct a systemto provide service wthin a
reasonable time frame. Thus, we find the public interest and

necessity do not require a second utility to provide service in

#NU s rate proposal is currently under investigation in Docket
No. 97-393.
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what has been defined as CMP' s Bat h/ Brunswi ck project area at
this tine.

However, due to the concerns expressed by the Towns that
W t hout conpetitive pressure Northern would not nove ahead in a
tinmely and aggressive manner to serve the area, we will nonitor
Northern’s progress to ensure that system devel opnent and service
are acconplished within a reasonably expeditious and certain
period of tinme. We will require Northern to report on its
progress and renai ni ng pl anned expansion activities for the
Bat h/ Brunsw ck/ Coastal area in six nonths.

Public utilities have an obligation to serve within their
service territory where it is economc to do so. Mreover, it is
Wi thin our authority to require a utility to serve where we
determne it is reasonable and necessary, such as where a
denonstrated demand for the service exists. Alternatively, we
could find that that the public interest would be better served
by authorizing another entity to serve an unserved area.

B. The Bangor Area:

As outlined in section |IV.A above, Bangor Gas has been
granted authority to provide service in the conmunities of
Bangor, Brewer, Veazie, A d Town, and Orono. See Bangor Gas.
Bangor Gas proposes to construct a local distribution systemin
this area during 1998 and 1999 and to provide service in these
muni ci palities when the Maritinmes pipeline is placed in service

in 1999. Northern is fully authorized to provide service in the
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remai ni ng (surrounding) towns identified in CV' s petition, but
has not presented plans to serve the area.

The denonstration of need, as defined in Mid-Maine, is
fairly straightforward in the entire Bangor project area.?* As
further described in the Order, however, a show ng of need does
not necessarily support a grant of service authority.

A finding of need is not conclusive on the

i ssue of whether or not an applicant should
be granted authority to provide service. The
Comm ssi on nust al so assess the technical and
financial capability of the applicant and
address issues such as uneconom c duplication
of facilities, fairness to existing

i nvestors, and any other factor inplicated by
the Comm ssion’s broad public policy
statement .

Mid-Maine, Order at 10.

1. The Bangor Gas (or “Core”) Service Area

For the reasons below, we do not authorize CVMP NG to serve
the communities it defines inits petition as the G eater Bangor
Ar ea.

Again, we are concerned with the economc efficiency of
providing local distribution service to the greater Bangor area.

The econom cs supporting the provision of service to the

“ We hold that an applicant seeking to serve an area which is
unserved or to provide a type of service which is not being
provi ded need make no further evidentiary showing to
denonstrate that a need for the proposed service exists.

Nor will such an applicant be required to denonstrate that
existing service to the area is inadequate. This rule shal
apply regardl ess of whether any other utility holds a
franchise for the currently unserved area or has authority
to provide the service not currently provided.

See Bangor Gas Order at 10.
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communities in which Bangor Gas has been authorized to serve have
been denonstrated for us both on this record in CVP NG s cost of
service studies for the project area,® and in cost of service
studi es furnished in the Bangor Gas proceedi ng.3*® The bal ance of
costs and revenues in these areas do not appear to support nore
than one local distribution utility. This concl usi on was
general ly echoed by statenents of CMP/ NYSEG w t nesses

Kel ly/ Quinby. Tr. at H84. To the extent the customer base is
shared between the two utilities, the unit cost to serve wll be
hi gher for remai ning custonmers of each entity and the possibility
of an acceptable return on project investnent to each entity is
di m ni shed.

As noted in our discussion of the Bath/Brunswi ck area above,
for nore than one entity to serve the Bangor area will require
nore taps into the pipeline and other duplication of costs to
establish two foundational sets of facilities and services.

This results in unnecessary costs to serve and adverse pressures
on markets and profits. W have already established that a “race
to the trench” appears to be in no one’s interest and could well
lead to the hasty, ill-planned and uneconom c installation of
facilities.

Furthernore, we do not find that the public necessity

requires a second utility to acconplish the provision of safe,

*See ACG 3 and ACG 5 pp 21-25 (Confidential)

%See Rea Exh. C, Financial Analysis (Confidential), Docket No.
97-795.
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adequate service to the area at this tine. Bangor Gas is
proceeding to inplenent its plans to construct and begin to serve
a significant portion of the area by 1999 when the Maritines
pipeline is placed in service. As in the Bath/Brunsw ck coastal
areas, we see no service areas or elenents that are lacking in
Bangor Gas’s proposal or which are unlikely to be inplenmented on
atinely schedule. W therefore deny CVMP a grant of authority to
serve the “core” Bangor Area at this tine.

As previously stated, we will revisit this issue as
addi tional evidence is brought forward and we have w thin our
powers, various options to renmedy the situation if service to the
area i s unreasonably | acking at any point in the future. At this
time, however, we do not find that to be the case. There is in
pl ace a conpetent entity with a sound proposal that is executing
plans to go forward in a reasonable tine to serve the area. W
find that it is preferable to all ow Bangor Gas a reasonabl e
period of tinme to develop its proposal, rather than to invite a
conpetition on local turf between two start-up ventures at this
juncture. If, in the future, we find this effort is inadequate,
we can act as necessary to serve the public interest.

Mor eover, our review of the devel opnent plans of Bangor Gas
and CVP lead us to believe there is a higher probability that
custoners in the area wll receive gas service through Bangor Gas
than through CVWP. CMP' s system devel opnent phil osophy targets

anchor custoners, building the distribution miins to serve them
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and then gradually picking up | oad adjacent to the distribution
mai ns that neets the Conpany’s investnent test. As nentioned in
section I V. A above, CWMP Gas witnesses during the April 7
techni cal conference were candid in their response that project
area econom cs would require further review should they fail to
recruit anchor custoners. Tr. G 75-76 and H 80, lines 2-21.

As pointed out by Bangor Gas in its brief of, it is at |east
guestionabl e whether CMP Gas will proceed with project
devel opnment in other areas if it does not receive service
authority in the Bath/Brunswi ck project areas. Tr. H 78 lines
12-79, and Tr. H 79 lines 7-12.

2. Renmmi nder of the Bangor Project Area

After denying CWP authority to serve in the “core” Bangor
area (i.e. the towns of Bangor, Brewer, Veazie, Od Town, and
Orono), CWP' s request for certificate is reduced to a patchwork
of noncontiguous, surrounding towns. Wile Northern currently

has authority to serve in these nmunicipalities, it has not cone

forward with any plans to do so. It is unlikely, based on
evi dence proferred thus far in this proceeding, that -- with the
possi bl e exception of Bucksport -- it would be economc for CW

Gas to develop an LDC systemto reach these renai ning towns.
Nor does the record support granting unconditional authority

to CMP to serve only a portion of the project area.® Rather,

At best, we could award service authority conditioned on the
subm ssion of an acceptabl e nodified proposal. Because this is
the functional equival ent of sinply denying CVMP unconditional
authority at this time, we see no point in doing so. CWP can
submt a revised proposal if it decides to proceed with a
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CVMP NG has consistently maintained that it is crucial toits
overall proposal to receive authority to serve the Bath/Brunsw ck
coastal areas and the Bangor Area. Wtnesses indicated that the
joint venture would need to reassess the econom cs and
operational characteristics of its proposal -- and possibly to
redesign its proposal -- to take into account the | oss of any
portion of its proposed areas. CMP NG al so stressed the

i nportance of the Bath/Brunswi ck and Bangor areas, which conprise
two-thirds of its proposal, to the success of its project due to
| ost econom es. Towns Exh. #2, 01-NU- 03, 01-NU-07. \Where we here
deny CMP NG authority to serve in those areas, we anticipate that
a revised CMP NG proposal mght be crafted quite differently in
its operational and engineering or other supporting details.

Thus, we conclude that it will be necessary to have CVMP NG submt
its nodified proposal to us in order to grant unconditi onal
authority to serve in the remaining project areas.?33

C. The Augusta, Bethel, Waterville, and W ndham Proj ect
Ar eas

As indicated in our “Phase |I” Order granting conditional
authority®* to CW°P NG in this docket, we believe that CVMP NG has
the technical and financial ability required to serve as a public

gas utility in these areas. |In addition, no economes of scale

proposal to serve sone areas W thin Mine.

#CWP woul d al so have the opportunity to address other areas of
concern to us, such as those described in the rate plan anal ysis,
in a nodified proposal.

®Order dated March 11, 1998.
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favoring the existing certificate holder, Northern, have been
presented, nor would we necessarily expect them because of the
significant distance between these areas and Northern's current

di stribution system See Confidential 05-Staff-05. These facts
suggest that -- applying the sane standard we have used in the
Bat h/ Brunswi ck and Bangor areas, i.e. the existence of a ready
and capable entity with concrete plans to go forward to serve the
area under a reasonable and econom c project proposal -- we would
grant CMP service authority in these areas if fully satisfied
with its project details for these areas.

Because we have denied service authority to CMP NG in much
of its proposed project area, we would require additional
information to support a grant of unconditional authority to CW
NG for these other areas. First, CWP NG nust reaffirmits
interest to serve in the reduced project areas. Next, CWP NG
must provide a revised proposal reflecting the new project area,
including its staffing plan addressing the type and nunber of
personnel it will require to performgas distribution functions
in the various areas, where such distribution personnel will be
| ocated, and other pertinent details. Also, prior to beginning
construction or contracting with custoners, CWP NG nust neet the
conditions regarding formati on of a gas venture specified at page
14 in our conditional certificate approval. Finally, CWP NG
should revise its rate plan to assure us that CVMP NG s proposal

wWill result in service at just and reasonable rates, that the
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rates will remain stable over tine, that they reflect realistic
gas costs,? and that their structure will not hinder the
devel opnent of a conpetitive gas comodity narket.

Wthout this information, we will not know the final nature
of the project, its economc viability, or even whether CVP NG
plans to proceed with its proposal. Because these are
fundanmental elenents of our review to determ ne whether a
proposal serves the public convenience and necessity, we wll not

grant CMP NG unconditional authority w thout review ng nodified
project information.
VIIL. CONCLUSION

For the foregoing reasons, we do not grant CMP NG

unconditional authority to serve in its proposed areas.

Subm tted by,

Carol A. MaclLennan
Heari ng Exam ner

In conjunction with
Advi sory Staff nenbers:

Deni s Bergeron
and
Eri ¢ Von Magnus

““Suppl erent al supply cost should be definitively included and the
gas price should reflect gas prices, not an oil/gas |evel.
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Appendix A: Procedural History

Phase |

On Decenber 20, 1996, CWP filed a petition for approval to
furnish natural gas service in 60 nmunicipalities that may be
served fromthe Maritinmes & Northeast Pipeline (MNE) or Portl and
Nat ural Gas Transm ssion System (PNGTS) including Runford,
Mexi co, Dixfield, Bethel, Farm ngton, WIlton, Jay, Livernore,
Livernmore Falls, MIIlinocket, East MIIlinocket, Medway, Lincoln,
Howl and, Orono, A d Town, MIford, Veazie, Bangor, Brewer,
Hanmpden, O rington, Bucksport, dinton, Waterville, Wnsl ow,
Fairfield, Mdison, Cakland, Skowhegan, Norridgewock, Augusta,
Gar di ner, Randol ph, Hallowel |, Farm ngdale, Manchester, Wnthrop,
Topsham Brunswi ck, Bath, Freeport, and Yarnmouth. Wth its
direct testinony, filed on October 31, 1997, CMP anended this
list to include Baileyville(Wodland), Bridgton, Casco, Durham
Gray, Harrison, Naples, North Yarnouth, Norway, Qi sfield,
Oxford, Paris, Pownal, Raynond, Standish, and W ndham

A prehearing conference was held on March 5, 1997 at which
t he Hearing Exam ner granted the petitions to intervene of the
O fice of the Public Advocate (OPA), Md-Maine Gas Uilities,
Inc. (M), the Town of Jay, the Industrial Energy Consuner
Goup (IECG, and Northern Utilities, Inc. (Northern). The
Exam ner deferred ruling on the petitions of the Miine Council -
Atl antic Sal nron Federation (ASF), M\E, Mdison Electric Wrks

(MEW, and the Town of Cunberland, all of which did not appear at
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t he prehearing conference. The list of parties now includes ASF
and MN\E.

By Procedural Order dated March 12, 1997, the parties were
invited to comment by March 26, 1997 on a threshhold question as
to whether it would serve the public interest to allow an
electric utility to also provide gas service.* An Examner’s
Report on the threshold issue was i ssued on August 25, 1997. The
Comm ssion issued its InterimOrder on Septenber 26, 1997 hol di ng
that CMP s application to provide gas service could be processed
in accordance with the standards of approval delineated in Docket
No. 96-465 and that CWVP would be permtted to provide gas service
only through a separate corporate subsidiary.

On Cctober 27, 1997, CWP filed a proposed schedule for the
remai nder of the proceeding to which several parties had
i ndi cated no objection. On Cctober 28, 1997 CWP filed a Mtion
for Protective Order to allow it tolimt distribution to only
Staff and the Public Advocate of certain market anal yses and
confidential business strategy information. On Cctober 29, 1997,
the IECG filed an objection to CMP' s request to limt
distribution to Staff and OPA. On Novenber 25, 1997, the Hearing
Exam ners granted the protective order and established a schedul e
for the proceeding including a case managenent conference and

heari ngs on January 26, 28, and 29. CWM filed its Direct

“On June 27, 1997, the Examiners assigned to this and three other
nat ural gas dockets (97-177, 97-267, 97-310) issued a Notice of
Tenporary Suspension of these cases to allow the Comm ssion to
conduct a generic inquiry (Docket No. 97-267) into the

devel opment of the natural gas industry in Mine.
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Testi nony and Exhi bits on Cctober 31, 1997. CW filed
Confidential Exhibit QKE-6 pursuant to protective order on
Novenber 26, 1997

The Exam ner issued Protective Oder No. 1 on Decenber 5,
1997. The IECG filed a Motion for Reconsideration with
| ncor porated Menorandum of Law on Decenber 15, 1997. CWP filed
its response on Decenber 23, 1997. The Exam ners denied the
| ECG s notion by Procedural Order dated Decenber 30, 1997.

The Maine O | Deal ers Association (MODA) and Bangor Gas
Conmpany, L.L.C.’'s (Bangor Gas) late-filed petitions to intervene
were granted by Procedural Order on Decenber 24, 1997 on
condition that they “take the case as they find it”. MDA s
intervention was limted to providing information concerning gas
and oil pricing, environnmental conparisions, or conversion costs
and data at this stage of the proceeding.

None of the intervenors filed testinony in this proceedi ng.

The Exam ners issued a Procedural Order on January 23, 1998
requiring parties to provide prehearing nenoranda outlining their
cases for the hearings scheduled for January 28th and 29th. On
January 26, 1998, the Exam ner held a Case Managenent Conference
at which CW presented a draft stipulation supported by CW, the
Public Advocate, and MNE. Northern Uilities indicated that it

woul d take no position on the stipul ation.
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Al so on January 26, 1998, Bangor Gas filed a Mdtion to
Conpel Responses to Data Requests it had i ssued on Decenber 31,
1997. CMP objected, on January 21, 1998, that Bangor had filed
its data requests well after the discovery deadline that had been
established in this case. Bangor Gas then sought to obtain
responses to its discovery through cross-exam nation at heari ng.
No other party submtted areas for cross-exam nation of CV' s
W t nesses.

On January 27, 1998, by Procedural Order, the Exam ners
deni ed Bangor Gas’ notion to conpel, overrul ed Bangor Gas’ stated
objection to CVWP' s application, and cancel ed the schedul ed
hearings. That order also allowed witten comment by the parties
on the proposed stipulation by February 4th. The executed
stipulation was filed on February 3, 1998. (Qbjections to the
stipulation and to the application were filed by | ECG and Bangor
Gas.

An Exam ners' Report was issued on February 20, 1998.

Nort hern, |1 ECG and Bangor Gas fil ed exceptions. Deliberations
were held on March 9, 1998.

By Order dated March 11, 1998 (March 11th Order), the
Commi ssion granted Central Maine Power Conpany (CWMP), on behal f
of its joint venture with New York State Electric and Gas
(NYSEG), conditional authority to serve within 60 cities and
towns in Maine pursuant to 35-A MR S. A 882104 and 2105, finding

that the joint venture possesses the general financial and
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technical capability to serve as a public utility and that need
exists in the designated nunicipalities because natural gas
service is currently not being provided in those areas. The March
11th Order did not allow CMP to construct or operate a natural
gas systempublic utility until the Conm ssion has revi ewed and

approved detail ed financing, construction and resource plans,

granting CWP full, or unconditional, service authority.
Phase ||
On February 23, 1998, CW filed its “Phase I1” proposal for

uncondi tional authority in thirty-five nunicipalities, including
1) the greater Augusta area (Augusta, Gardiner, Hallowell,
Far m ngdal e, Randol ph, Chel sea and Manchester); 2) the greater
Waterville area (Waterville, Fairfield, Wnslow QOakland and
Vassal boro); 3) the greater Bangor area (Bangor, Brewer, dd
Town, Orono, Veazie, MIford, Hernon, Hol den, Hanpden, O rington
and Bucksport); 4) the Bath/Brunsw ck coastal area (Bath, West
Bat h, Brunsw ck, Topsham Freeport, Fal nouth, Yarnmouth and
Cunmberl and); 5) the Wndham area (W ndham Raynond, Standish);
and 6) Bethel.

The initial schedule for Phase Il established intervenor
testinmony on April 17th, a hearing on May 15th, and a final
deci sion on the application by June 26th.

The Exam ner issued Protective Order No. 2, protecting
information relating to potential custoners of the CMP/ NYSEG

joint venture, on April 2, 1998. Under Protective Order No. 3,
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i ssued April 13, 1998, CMP/ NYSEG rel eased to Bangor Gas, Northern
and MNE information relating to rates based on its project

pl anni ng assunptions. On May 5, 1998, a Protective Order was
issued relating to Northern’s anal yses of gas markets in Mine,
proj ect analyses and related materi als and busi ness strategy
information including financial, cost and market information.

On March 31, 1998, Northern filed a Motion for
Reconsi deration of the March 11th Order, requesting that the
Comm ssion failed to consider the overall public interest in
granting CVP authority to serve in an area where Northern is
al ready authorized to serve. Northern requested that the
Commi ssi on reopen Phase | to consider these issues inits
determ nation of need, or, alternatively, to consider these
i ssues in Phase Il of the CWP proceedi ng. Responsive comrents
were filed by CWP, MNE, OPA, and Bangor Gas.

Techni cal conferences on the Phase Il filing were held on
April 10th and May 7th.

Briefs on issues raised by Northern's request for
reconsideration were filed on April 17th by Bangor Gas, OPA, CWP
IMNE, and Nor t her n.

The Conmm ssion deliberated Northern's Mtion for
Reconsi deration on April 28, 1998 and issued its Order Granting
Northern Utilities, Inc.’s Motion For Reconsideration on May 14,

1998.
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On May 12, 1998, the Exam ner issued a nodified schedule for
Phase Il to reflect the Comm ssion’s ruling on Northern’s Mtion
for Reconsideration. The schedule allowed CWP to file testinony
on the additional issues raised by Northern's notion, followed by
an opportunity for intervenors to file testinony.

On May 13th, CWP filed a letter protesting the schedul e,
stating that it had nothing further to present at this tinme on
the i ssue of whether CWP should be allowed to provide service in
muni ci palities in which Northern is already authorized to serve.
CWP urged the Conm ssion to resolve its application as soon as
possi bl e.

On May 14th, the Exam ner issued a revised schedule, finding
that CMP, as applicant, had waived its opportunity to file
initial testinmony, and advancing the filing dates for Northern's
opportunity to provide testinony. In addition, the Exam ner
al l owed other parties a round of responsive testinony.

On May 15th, Northern filed a letter objecting to the My
14t h schedule. By Procedural order dated May 18, 1998, the
Exam ner further revised the schedule and |imted the scope of
further testinony and hearings to those areas that CWVP had
identified as priorities for 1998 construction: the
Bat h/ Brunswi ck area, Bethel, and the Wndhan! Standi sh area. The
procedural order also required CVMP to propose by May 20, 1998, a
separate schedule for the renmainder of the areas in which it

seeks approval or, alternatively, to indicate why it is not
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possible to bifurcate review of its application in this manner.
CW filed nothing in response to this directive.

On June 1, 1998, Northern filed the testinonies of John
Flumerfelt, Patricia Dyer, and Danny Cote.

Hearings were held on June 17th and 19th. CMP w tnesses
supplied the rebuttal testinony (CVWP Exhibit # )of TimKelly
and Darryl Quinby. Northern's w tnesses gave brief oral
surrebuttal. Cross-exam nation was allowed on all w tnesses. *

Comments of the parties on whether there would be a need for
further proceedings to evaluate the remaining areas contained in
CVWP' s application were filed on June 24th by OPA, Bangor Gas,
CWP, and Northern. No party requested additional hearings or
testinmony at this tine.

Briefs on CMP s entire application were filed July 1 by OPA,
MODA, Bangor Gas, CMP, and Northern. Reply briefs were filed by
Nor t hern, Bangor Gas, CMP and MODA. The Exam ner’s Report was
i ssued on July 13, 1998. Oal exceptions were made on July 17th

and del i berations were scheduled for July , 1998.

“Bangor Gas witness Jan Van Lierop was made avail abl e by
t el ephone.



